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ABLE accounts: Powerful planning tool.
Special Needs Planning

By David R. Toups, JD, MBA, CFA®, CFP®, CTFA

"Failing to plan is planning to fail. "

This time-tested maxim used by financial 
professionals certainly applies—with 
sometimes disastrous consequences—
for families that include a person with 
special needs. 

Without purposeful planning to 
navigate the labyrinth of governmental 
regulations, the likelihood of tripping a 
provision that would disqualify a special 
needs individual for or from public 
benefits is rather high. 

Even a well-meaning gift or inheritance 
from a loved one can create a whole host 
of problems for a person with special 
needs. However, tools exist that may 
help.

Overview 
Enacted in 2014, the Stephen Beck, 
Jr., Achieving a Better Life Experience 
(ABLE) Act permits eligible individuals 
to save up to $100,000 to pay disability 
related expenses, without losing their 
eligibility for public benefits. The person’s 
disability must have begun before age 26 
to be eligible for an ABLE account, which 
enjoys tax-free growth but lacks any tax 
deduction for contributions.  

Eligible disability expenses that may be 
paid from an ABLE account vary under 
each state’s regulations, but usually 
include health, education, housing, 
transportation, assistive technology, 
services for personal support, financial, 
administrative, and legal services, and 
funeral and burial expenses. 

Benefits
The following summarizes the primary 
benefits of using an ABLE account.
• ROLLOVER ELIGIBLE.  A relatively 

recent expansion of the law permits 
§529 education savings accounts 
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to be rolled over or transferred 
into an ABLE account. Absent such 
a transfer, the 2018 cumulative 
annual contribution limit to an ABLE 
account is $15,000 per year, which 
is adjusted annually for inflation and 
excludes the person’s annual earned 
income, as long as it falls below the 
federal poverty level ($12,060 in 
2018) with no participation in an 
employer retirement plan.

• ASSETS DISREGARDED.   
Public benefit programs, such as 
Medicaid and Supplemental Security 
Income, do not include ABLE 
account assets in the calculation of 
asset or resource based limits for 
benefit eligibility. Also, if the account 
exceeded the $100,000 ABLE limit, 
it would not disqualify the person 
but just suspend his or her benefits 
until the amount is reduced to within 
applicable limits. 

• SIMPLE INITIATION. The ease 
and cost in establishing an ABLE 
account is another benefit. This is 
especially true when compared with 

the costs of drafting, funding, and 
administering a special needs trust. 
ABLE accounts can be opened in 
states that have adopted them with 
varying annual service fees that 
often fall below $100 annually, while 
the costs for obtaining and funding 
a well-drafted trust can exceed 
$1,000.  

• BEQUEST FRIENDLY.  By using 
an ABLE account, a special needs 
individual who receives a modest 
gift or inheritance (less than $15,000 
in 2018) can avoid a protracted 
ordeal to receive the windfall, since 
disclaiming assets as a person 
with special needs is considered 
a disqualifying event under most 
state’s statutes.   

• ACCOUNT FLEXIBILITY.  Flexibility 
and control are other perquisites of 
an ABLE account. The accounts can 
function much like a bank account, 
and some even permit a card that 
functions like a debit card. Many 
states permit nonresidents to 
establish ABLE accounts, so special 



needs persons residing in states with 
slow acting legislatures can obtain 
an account from another state, with 
features and benefits best suited to 
their needs. 

• EXPENDITURE DOCUMENTATION.  
Also, the funds in the ABLE 
account may be invested in a set of 
predetermined investment options 
that can produce a range of expected 
rates of return; however, an owner 
may only have one ABLE account at a 
time. Since the account can function 
like a bank account, if utilized with 

an eye toward administration and 
record keeping, the account’s 
statements can document that all 
expenditures were eligible. 

Pitfalls  
The major drawback or disadvantage 
of an ABLE account is that the funds 
remaining in the account at the death of 
the ABLE account’s owner are subject 
to governmental reimbursement of 
expenses. 

This material includes a discussion of one or more tax related topics. This tax related discussion was prepared to assist in the promotion or marketing of the 
transactions or matters addressed in this material. It is not intended (and cannot be used by any taxpayer) for the purposes of avoiding any IRS penalties 
that may be imposed upon the taxpayer. The Nautilus Group® is a service of New York Life Insurance Company.  Nautilus, New York Life Insurance Company, 
its employees or agents are not in the business of providing tax, legal or accounting advice. Individuals should consult with their own tax, legal or accounting 
advisors before implementing any planning strategies. The cash value in a life insurance policy is accessed through withdrawals and policy loans, which 
accrue interest at the current rate. Loans and withdrawals will decrease the cash surrender value and death benefit.  
There are fees, charges and tax ramifications associated with an ABLE account (529 A Savings Plan), and the underlying investment options are subject to 
market risk and can fluctuate in value.  Be sure to read the full offering circular for the plan and the applicable fund prospectus for the underlying mutual 
funds before you decide to purchase. Before rolling over the proceeds of a 529 plan into an ABLE account, you should consider available investment options, 
applicable fees and expenses, withdrawal options, distribution considerations, and your unique situation.  Securities are offered through NYLIFE Securities 
LLC, Member FINRA/SIPC, A Licensed Insurance Agency. SMRU 1771253  Exp. 12/31/2019
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Summary  

ABLE accounts are useful tools 
to address multiple issues that a 
family with a special needs person 
experiences. Used alone or paired with 
other special needs planning tools, 
ABLE accounts can help with financial 
and administrative burdens. 

As always, a trusted financial 
professional is best able to provide up 
to date information about features and 
benefits ABLE accounts provide in your 
state.  



Tangible personal property: The most 
forgotten part of an estate plan? 

Estate Planning

By John J. Scroggin, JD, LL.M.                               (Part 1 of a 2-part series)

Before his death, Robin Williams created 
a well thought out estate plan to deal 
with his significant wealth and the use 
of his image after his passing,1 and to 
provide for his blended family of a third 
wife and three children. But the front 
page of the Arts section of The New York 
Times reported that Robin Williams’s 
widow and his three children from his two 
prior marriages were fighting over how 
his assets, particularly his “cherished 
belongings that include his clothing, 
collections and personal photographs,” 
should be passed.2  Conflicts over 
dispositions of personal property are 
not reserved to the families of deceased 
celebrities. It appears to be endemic to all 
levels of wealth.

Disposing of tangible personal property3 
seems to be the most forgotten part 
of the average client’s estate plan. 
The failure to address the unique 
issues surrounding personal property 
has created significant problems and 
continuing conflicts for many families.  

Two examples from my experience 
illustrate the issue: 

• The son came to his mother ten 
years before she died and asked: 
“Mom, that grandfather clock 
that has been in the family three 
generations has always been kind 
of special – do you think I can have it 
someday?” Her reply was, “It’s yours 
when I am gone.” Six months before 
she passed, her daughter also asked 
for the clock and was told, “It’s yours 
when I am gone." Three days after 
the mother’s death, the son was 
wheeling the grandfather clock out 
the mother’s front door when his 
sister showed up. A confrontation 
occurred, followed by a fistfight, 
followed by a broken grandfather 

clock and a ruptured relationship 
between the two children. Mom 
never intended to cause the conflict; 
she just failed to plan for its potential. 

• Two children of the deceased were 
screaming at each other because 
both wanted the yellow tweety bird 
that has sat in mom’s kitchen for 50 
years. The estate’s counsel offered 
to buy one on eBay for $1.50 and not 
tell them which toy was the original. 
The offer was firmly rejected by both 
heirs. 

In my experience, the single greatest 
source of conflict among surviving family 
members is over the decedent’s tangible 
personal property. The conflict is often 
exacerbated by the trauma of a loved 
one’s death, sibling and in-law issues, 
and the emotional attachment to a loved 
one’s intimate assets (there is not much 
intimacy tied to a stock certificate or 
Facebook account). 

In many cases, disputes over the 
disposition of personal property begin 

early in the estate administration 
process and can severely taint future 
dealings between the disputing parties 
on other estate issues. For example, 
the above-referenced New York Times 
article noted that the personal property 
conflicts began “days after Mr. Williams's 
untimely death.”

There are numerous underlying sources 
of conflict over personal property, 
including those noted below: 

• NOT ADDRESSING ITS 
DISPOSITION. Many clients fail 
to even address the disposition 
of their personal property. As a 
consequence, the children are left 
to their own devices to determine 
how the transfer should occur. I 
have seen repeated instances in 
which the disposition has become 
a free-for-all of immediate family 
members (and sometimes siblings, 
nieces, nephews, remote cousins, 
neighbors and friends) hauling off 
assets as quickly as they can. In other 
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cases, the estate’s named Personal 
Representative takes a “first-dibs” 
approach and lets the other heirs 
fight over what is left. 

• FAILURE TO CONSIDER UNLIKELY 
EVENTS. What happens if an heir 
predeceases? Does the personal 
property pass to the heir’s 
“descendants per stirpes,” does it 
pass to other named heirs, or does 
it lapse and fall into the estate’s 
residue? 

• MAKING INVALID ASSUMPTIONS. 
Things rarely go as planned. For 
example, both spouses had children 
from a prior marriage. The husband 
died in the car accident and the 
wife died the next morning. His Will 
passed all the tangible personal 
property and family heirlooms to 
the wife if she survived him - on the 
assumption she would return his 
family’s heirlooms to his children. 
Her Will passed all of her tangible 
personal property to her husband 
if he survived her and, if not, to her 
children. Unfortunately, her children 
insisted that his personal property 

assets were their property because 
it belonged to their mother for the 
12 hours she survived her husband. 
Later the husband’s children found 
out that their family heirlooms had 
been sold on eBay. 

• BLENDED FAMILIES. As illustrated 
by the Robin Williams example, 
personal property transfers are 
even more problematic in second 
and third marriages. In many cases, 
the surviving spouse’s relationship 
with children from prior marriages 
are already strained and there may 
be little trust between the family 
members. The conflicts may come 
in two primary ways. First, the title 
to the asset may be in question. 
Unlike real property or securities, 
there is generally no title document 
evidencing ownership of personal 
property. A decedent who says “pass 
my tangible personal property to my 
children” without providing some 
evidentiary proof of what property 
he legally owns, is asking for a family 
conflict. The surviving spouse may 
argue that he or she owns the asset 

or claim the asset as part of an 
elective statutory spousal share.

Second, the surviving spouse may 
assert that he or she should inherit 
some or all the personal property 
of the deceased to the detriment 
of the decedent’s children because 
of ambiguities in the disposition 
documents (e.g., the will provides 
that the surviving spouse receives 
the “the residence and all personal 
property contained therein”). What 
happens when the decedent’s 
family heirlooms, family pictures, 
or a previously deceased mother’s 
jewelry is in the residence? 

• THE IN-LAWS. Many parents are 
convinced that their children would 
never fight over their assets. But 
the combination of lingering sibling 
issues and the trauma of a parent’s 
death can magnify small conflicts 
into large ones. However, in many 
cases it is not even the children 
who cause the fight. It may be the 
resentment of an in-law who you 
were never sure you liked, “pawing 
over mom’s stuff before she’s 
barely in the grave.” If there are any 
lingering in-law issues, it is best to 
keep the heirs separated from the 
in-laws during the disposition of 
the personal property. Moreover, 
we have had repeated situations 
in which the descendants of a 
deceased spouse have taken “the 
assets mom wanted me to have” 
out of the surviving spouse’s house 
without asking about who the 
recipient heir was.

In part 2 of this 2-part series (coming 
June 2018), I will discuss how to 
minimize the family conflicts that so 
often erupt over personal property 
transfers.  

1  Eriq Gardner, "Robin Williams Restricted Exploitation of His Image for 25 Years After Death," The 
Hollywood Reporter (Mar. 30, 2015), http://www.hollywoodreporter.com/thr-esq/robin-williams-
restricted-exploitation-his-785292. A copy of his living trust is included in the online version of the 
article.

2 Dave Itzkoff, "Robin Williams’s Widow and Children Tangle Over Estate," The New York Times, 
February 2, 2015.

3 Tangible personal property is defined by Black's Law Dictionary as the "touchable and movable 
assets of a person.” 



The average 50-year-old has held 11.9 
jobs since reaching adulthood,1 and 
younger generations may hold even 
more jobs by the time they reach the 
same age. As a result, in the absence 
of planning, an individual’s retirement 
savings can become scattered among 
a multitude of accounts and be easily 
forgotten. Consolidating retirement 
accounts can help manage accounts 
and track progress toward retirement 
goals. However, before rolling over an 
old pre-tax 401(k) account into a new 
employer’s 401(k) plan or a traditional 
IRA, several important factors must be 
considered.

PLAN INVESTMENT OPTIONS. One 
potential drawback to 401(k) plans is 
that investment options are limited to 
those offered by the plan. As a result, it 
is important to compare the investment 
selections offered by both the old and 
the new employer’s plan before making 
a rollover decision. IRAs typically offer 
a much broader array of investment 
options for more customized 
investment strategies.

FEES. A 401(k) plan may charge fees 
such as administrative fees, investment 
fees, advisory fees and individual 
service fees (such as fees charged for 
setting up a loan). On the other hand, 
some 401(k) plans have low fees and 
offer low-cost “institutional shares” 
that are not available for IRAs. Before 
rolling funds out of a 401(k) plan, it 
is important to understand its fee 
structure. 

Many employees pay little to no 
attention to fees, but a small difference 
in fees can have a substantial impact 
over a working career. While an 
employee has no control over the fees 
charged by his or her 401(k) plan, an 
individual may select among a multitude 
of financial institutions for an IRA to find 
the best value for his or her investment 
needs. 

CREDITOR PROTECTION. 401(k) 
plans are ERISA qualified retirement 
plans that are typically protected from 
judgment creditors. Some limited 
exceptions include ex-spouses under 
a Qualified Domestic Relations Order 

(QDRO) and federal tax debts. In 
contrast, IRAs are not ERISA protected, 
although many states protect them 
under their exemption statutes. While 
some states offer full protection of 
IRAs, others may offer more limited 
protection, such as by capping 
the amount protected at a certain 
dollar amount. For those with asset 
protection concerns, it may be prudent 
to contact an attorney before rolling 
funds out of a 401(k) plan.

EARLY RETIREMENT. For individuals 
who plan to retire early, leaving funds 
in a 401(k) plan may help avoid the 10% 
early withdrawal penalty. An individual 
who leaves an employer after attaining 
age 55 may generally withdraw funds 
from that employer’s 401(k) plan 
penalty free. In contrast, funds in an IRA 
may only be accessed penalty free after 
age 59½. 

401(k) Rollovers: Consolidation factors to 
consider.

Retirement Planning

1  "Number of Jobs, Labor Market Experience, 
and Earnings Growth Among Americans at 50: 
Results from a Longitudinal Survey."  Bureau of 
Labor Statistics.  August 24, 2017.  Available at 
https://www.bls.gov/news.release/pdf/nlsoy.pdf
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EXTENDED CAREER. Many 401(k) 
plans will allow employees working 
past age 70½ to forego required 
minimum distributions. In contrast, 
an IRA owner must take required 
minimum distributions,  regardless of 
employment status.  For those who 
anticipate extending their careers, 
rolling funds into a new employer’s 
401(k) may help achieve additional tax 
deferral.

LOANS. While some 401(k) plans permit 
loans, IRAs do not. Individuals who 
desire to take loans from a 401(k) plan 
should review their plan documents 
to determine if loans are permitted. 
Loans must typically be repaid within 
60 days of termination of employment, 
otherwise, income tax and a 10% early 
withdrawal penalty may apply.

WITHDRAWALS. IRA funds may 
generally be withdrawn at any time. 
401(k) funds may typically only be 
withdrawn if employment is terminated, 
the employee attains age 59½, or 
the employee becomes eligible for a 
hardship withdrawal under plan rules. 
While some 401(k) plans allow “in-
service distributions,” this is not always 
the case. Early withdrawals either from 
an IRA or a 401(k) plan will typically 
trigger income taxes and an additional 
early withdrawal penalty of 10%. A 
handful of exceptions to the penalty 
(but not the tax) may be available, which 
differ slightly for IRAs and 401(k) plans.

NET UNREALIZED APPRECIATION. The 
rollover of company stock from a 401(k) 
plan into an IRA will generally cause the 
loss of preferential tax treatment on 
net unrealized appreciation. Company 

This material includes a discussion of one or more tax related topics. This tax related discussion was prepared to assist in the promotion or marketing of the 
transactions or matters addressed in this material. It is not intended (and cannot be used by any taxpayer) for the purposes of avoiding any IRS penalties that may 
be imposed upon the taxpayer.  The Nautilus Group® is a service of New York Life Insurance Company.  Nautilus, New York Life Insurance Company, its employees 
or agents are not in the business of providing tax, legal or accounting advice. Individuals should consult with their own tax, legal or accounting advisors before 
implementing any planning strategies. The cash value in a life insurance policy is accessed through withdrawals and policy loans, which accrue interest at the 
current rate. Loans and withdrawals will decrease the cash surrender value and death benefit.  
Before rolling over the proceeds of your retirement plan to an Individual Retirement Account (IRA) or annuity, consider whether you would benefit from other 
possible options such as leaving the funds in your current plan or transferring them into a new employer’s plan.  Consult with each employer’s Human Resources 
Department to learn about important plan features and rules.  Be sure to compare the fees and expenses of each plan and investment option to those of any 
other investments that you are considering.  Review plan documents and the IRA agreement, as well as the prospectuses for plan investment options and any 
other investments that you are considering.  Your Registered Representative can help explain any new product being offered.  Neither New York Life nor its 
representatives or affiliates provide tax or legal advice.   Consult with a tax or legal advisor to discuss any questions or concerns that you have, such as the tax 
consequences of withdrawing funds or removing shares of an employer’s stock from a retirement plan and whether money invested in a retirement plan receives 
greater protection from creditors and legal judgments in your state than money invested in an IRA or annuity.  Also consider that you may be able to take taxable, 
but penalty-free withdrawals from an employer-sponsored retirement plan between the ages of 55 and 59.5 that you would not be able to take if you invest in an 
IRA or annuity.  Additionally, if you plan to work after you reach age 70.5, you may not be required to take minimum distributions from your current employer’s 
retirement plan but would be required to do so for funds invested in an IRA or annuity. Securities are offered by Registered Representatives of NYLIFE Securities 
LLC, Member FINRA/SIPC, A Licensed Insurance Agency.  SMRU 1771253  Exp. 12/31/2019

stock may be withdrawn from the 
401(k) plan so that only the basis in 
the stock is taxed at ordinary income 
tax rates, while the gains (i.e., the net 
unrealized appreciation) are taxed at 
capital gains rates. To preserve this 
preferential treatment, it is important 
not to overlook company stock when 
considering a rollover.

Summary.  

Over a working career, an employee 
may accumulate multiple retirement 
accounts. Evaluating whether and when 
to roll over funds into a new 401(k) plan 
or an individual retirement account may 
be a complex financial decision with 
potential pitfalls for the uninformed. 
The expertise of a trusted financial 
professional may be very valuable when 
making such an important decision.
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